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1996), Appendix B- Final Rules. implementing the local competition provisions of
the Act have been appealed and those rules relating to costing and pricing

have been stayed by the United States Court of Appeals for the Eighth Circuit.
Iowa Utilities Board at al. v. FCC, No. 96-3321, Order Granting Stay Pending Judicial
Review (8th Cir. Oct. 15. 1996). The order also stays the "MFN" rule. The provisions of
the FCC order and rules not subject to stay are adhered to in the Arbitrator's
Report and Decision and this order. Those provisions which are subject to stay
do not require compliance pending resolution of the underlying appeal. This
Commission is free, therefore, to disregard those specific federal
requirements. The stay does not preclude reference, however, to underlying
rationale and analysis contained in the federal order for whatever value it may
have on its merits.

Having considered the Arbitrator's Report and Decision, the Arbitration
Interconnection Agreement and accompanying requests for approval filed by
the parties to this arbitration, the entire record herein, and all written and oral
comments made to the Washington Utilities and Transportation Commission
("Commission"), the Commission makes the following findings and
conclusions:

II. FINDINGS OF FACT

1. The Washington Utilities and Transportation Commission is an agency of
the state of Washington, vested by statute with authority to regulate in the
public interest the rates, services, facilities and practices of
telecommunications companies in the state.

2. The Washington Utilities and Transportation Commission is designated by
the Telecommunications Act of 1996 as the agency responsible for arbitrating
and approving interconnection agreements between telecommunications
carriers, pursuant to Sections 251 and 252 of the Act.

3. This arbitration and approval process was conducted pursuant to and in
compliance with the Commission's Interpretive and Policy Statement
Regarding Negotiation, Mediation, Arbitration, and Approval of Agreements
Under the Telecommunications Act of 1996, Docket No. UT 960269, June 27,
1996. The arbitrator's adoption of "last best offer" arbitration in the Fourth
Procedural Order was reasonable and consistent with the authority delegated
to the arbitrator in the Commission's Order on Arbitration Procedure, June 28,
1996. No party objected to adoption of "last best offer" arbitration in the Fourth
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Procedural Order.

4. On November 8, 1996, pursuant to the Commission's Order On Arbitration
Procedure in this docket, the arbitrator issued an Arbitrator's Report and
Decision resolving the disputed issues between the parties to this proceeding,
MFS and USWC. See Appendix A.

5. On December 9, 1996, the parties submitted a signed Arbitrated
Interconnection Agreement to the Commission for approval in part. The
Arbitrated Interconnection Agreement properly incorporates the decisions of
the arbitrator as to the disputed issues. To the extent the final provisions vary
from specific decisions of the arbitrator, pursuant to agreement of the parties,
the provisions are treated as negotiated provisions.

6. The Commission has reviewed and analyzed the staff recommendation, the
Arbitrator's Report and Decision, the Arbitrated Interconnection Agreement,
the filings of the parties, and the record herein, including the oral comments
made at the open meeting. The Commission hereby adopts and incorporates
by reference the findings and conclusions of the Arbitrator's Report and
Decision.

7. At an open meeting on January 6, 1997, the Commission adopted the staff
recommendation that the Arbitrated Interconnection Agreement be approved
as submitted.

8. USWC made reference in its filings to the "competitive check.list"

requirements of Section 271 of the Act. 47 USC § § 271 (c)(2)(B) This order
makes no findings with regard to the requirements of that section and no
determination as to whether USWC is in compliance.

III. CONCLUSIONS OF LAW

1. The arbitrated provisions of the Arbitrated Interconnection Agreement meet
the requirements of Section 251 of the Telecommunications Act of 1996,
including the regulations prescribed by the Federal Communications
Commission pursuant to Section 251 which have not been stayed, and the
pricing standards set forth in Section 252(d) of the Act.

2. The negotiated provisions of the Act do not discriminate against a
tele~ommunications carrier not a party to the agreement and are consistent
with the public interest, convenience, and necessity.
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3. The Arbitrated Interconnection agreement is otherwise consistent with
Washington law and with the orders and policies of this Commission.

ORDER

IT IS ORDERED that:

1. The Arbitrated Interconnection Agreement for the State of Washington
between MFS Intelenet, Inc., and U S WEST Communications, Inc., is
approved.

2. The prices contained in the Agreement are interim prices, subject to
replacement by prices adopted in the Commission's generic cost and price
proceeding, Docket No. UT 960369 et al.

3. In the event that the parties revise, modify or amend the Agreement
approved herein, the revised, modified, or amended Agreement shall be
deemed a new negotiated agreement under the Telecommunications Act and
shall be submitted to the Commission for approval, pursuant to 47 USC § §
252(e)(1) and relevant provisions of state law, prior to taking effect.

DATED at Olympia, Washington and effective this day of
January 1997.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

SHARON L. NELSON, Chairman

RICHARD HEMSTAD, Commissioner

WILLIAM R. GILLIS, Commissioner
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8:rO_RE THE WASHINGTON UTILITIES AND TRANS?ORTATtON C:JMMtSSiON

Pursuant to 47 USC Section 252.

MFS Communications Company, Inc. and
U S WEST Communications, Inc.

In the Matter of the Petition for Arbitration
of an Interconnection Agreement Between

)
)
)
)
)
)
)
)

......................................)

I. INTRODUCTION

.A. Procedural History

DOCKET NO. UT-960323

ARBITRATOR'S RE?ORT
AND DECISION

On February B, 1996, MFS Communications Company, Inc. (-MFS-)
requested negotiations with U S 'NEST CommuniCBtions, Inc. rU~WC-) for
interconnection under the terms of the TefeccmiTIunications Act of 1996, Public Law
No. 104-104.101 Stat 56, cDdified .r47 USC § 1!1 .rseq. (1996)(the ·1996 Act· or
-the Act").

On June 24, 1996, MFS timely filed with the Washington Utilities and
Transportation Commission ("Commissionj and served on USWC, a petition for
arortratlon pursuant to 47 USC § 252(b)(1). The matter was designated Docket Nq.
UT-960323. On June 2B, 1996, the Commission entered an Order on Arbitration
Procedure appointing the undersigned as the arbitrator for this proceeding and
establishing certain procedural re~uirements.

USWC filed its response to the petition. Petitions to intervene were filed
by AT&T Communications of the Pacific Northwest. Inc. and Telephone Ratepayers
Association for Cost Based and Equitable Rates. The petitions were denied in the
Arbrtrator's Second and Third Procedural Orders respectively.

-Final offer" arbitration was adopted for this arbitration pursuant to the
Arbitrator's Fourth Procedural Order. In preparing the artlttration report in this matter,
the arbitrator will seted between the parties' last proposals as to each unresolved

,issue, selecting the pro;2osal which is most consistent with the requirements of state
and federal law and Commission policy. The arbitrator will choose either an entire
proposal, or choose between parties' pro;2osats on an issue-by-issue basis. In the
event that neither pro;2osal is consistent with law or Commission policy, the arbitrator
will render a determination in keeping wittl those requirements.
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Discussion

?a;e 25

The parties are reasonably close on the issue of call termination and on
the proposed rates. Under 41 USC § 252(d)(2}, terms and conditions for reciprocal
compensation are not to be Ct'lnstrued as just and reasonable unless they provide for
the mutual and reci;:»rocal recovery 01 costs 01 transport and termination. Such costs
must be based on a reasonable approximation of the additional costs of terminating
such calls. State Q)mmissions may net engage in rate regulation proceedings to
determine the costs 01 trans;:»ort and termination with partic:ularrty and may net require
carriers to maintain records of the cest of the calls.

MFS has established that its switch is reasonably comparable in
geographical scope to a USWC tandem~ While there Questions about the functional
comparability of the MFS switch to a tandem switch, particular1y as to trunk tc trunk
capability, .the record su;:»ports a conclusion that the MFS switch, like a tandem,

. performs the fundion 01 aggregating traffic from widu;:»read remote locations with low
traffic volumes. The record also indicates that. in order to terminate USWC calls on
its network, MFS will incur additional costs over casts that would be incurred by
simple end-office switd'1 terminmion. \\'hile the MFS position is based on
a~;:lroxima1ions, the Act ex;1ressiy provides that a' ·reasonable approximation- of
C::lsts is to be the basis of detenninations. and that costs may not be determined with
MparticYlarity.•

2. Enhanced Service Provider (ESP) Can Termination

MFS Position

MFS opposes estlblishing any unique treatment of ESPs in this
agreement. MFS argues that there is no basis in the Ad or in ether applicable Ia~ for
such a differentiation and that such traffic has net previously been separated or
segregated. To date, the FCC has treated ESP traffic like other local traffic. MFS
argues tnat this is apJ)rDpriate because the tnaftic is typically local in nature. In MFS·
view, USWC is attem;rting to prejUdge issues which will be addressed by the FCC in
its access charge refonn proceeding.

USWC Position

USWC seeks to exempt any traffic originated or terminated by enhanced
service providers from the reciprocal compensation arrangements of the agreement
This position is based on a recognition of the unique status of this traffic, which is
currently exempt from paying Part 69 access charges. USWC expects the FCC to
address this exemption in its forthcoming access charge reform proceeding. Until
that time, USWC believes it is appropriate to exclude ESPs from coverage under the
reciprocal compensation provisions.
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Contra~ C~:3visior.(s)

JPS, V.D.1.e, p. 12 (Reciprocal Traffic Exchange)

ArtlttrJtion Decision

The artlitratcr adopts the MFS p~ition.

Discussion

It is premature to change the treatment of ESPs at this time.

3. late Payment Charge.

MFS Position

?a;~ 25

MFS has proposed language for the contract which would assess late
payment charges in the event switched access usage data is net submitted in a
timely fashion and if, as a resutt, the receiving party is delayed in billing
interexchange camers. The proposal also provides liability if the data is net
submitted wtthin 90 days. The liability provision states:

In the·event the recording party [e.g. USWC] has not
submitted such data in the proper format by the 90ttl day
following the 'original due date, billings for the tra1fic
associated with such traffic will be deemed -lost- and the.
recording party shall be liable to the receiving party for the
amount of the lost billings. JPS, V.K.7, p. 17.

MFS argues that the provision is =mmerQally reasonable and designed
to allow parties some =nfidence in dealing with IXCs or other third parties, that it will
protect parties against loss, and that it will ensure compliance with the time frames
provided in the agreement

Uswc Positicn

USWC opposes the MFS provision on the ground that such an
arrangement is not currenUy in place with any ottIer co-carrier (independent LEC) with
whom USWC interconnects. USWC argues that the provision is entirely too severe
and may cause substantial revenue loss disproportionate to any revenue loss that
might occur.
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POBLIC SERVICE COMMISSION
OF W~ST VIRGINIA

CHARLESTON

At a s088ion of the PUBLIC SERVICE COMMISSION OF WEST VIRGINIA in the
City of Charl.ston on the 13th day of January, 1991.

CAS! NO. 91-1210-T-PC

MCI TELECOMMUNICATIONS CORPORATION
Petition for arbitration wf unre80lved
issues for the interconnection
negotiations between HeI and
gell Atlantic - W.8t Virginia, Inc.

COMMISSION ORpER

On September 19, 1997, MC! Telecommunication. corporation (MCl), filed
a petition requesting CommiBsion arbitration, pur8uant to S2S2(b) of the
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, t9 be
codified at 41 U.S.C. 15151 A.t 1&. (TA'6), of open issues from Mel's
negotiation. with ••11 Atlantic - We8t V1rginia, Inc. (BA-WV) for an
aqreement dealing with, .-cng other things, interconnection and acce•• to
unbundled network eleJftent. (UNEII).' A180 on September 19, 1997, the
Consumer Advocate Division of the Public Service Commission (CAD) filed a
petition to intervene in this proceedinq.

In its September 19, 1991 petition, HCl identified n~erou. unresolved
~ssues for the Commission to arbitrate. However, in a let~er filed with
the Commission on September 24, 1997, MCl indicated that 8A-WV had aqre.d
to ~se a region-wide aqreement, neqotiated between HCl and Bell Atlantic,
as a template and that only the following fo~r (4) issue. would need to be
ari:li":.rated~

I
II (1) MClmetrc Acee.s Transmi.sion, Inc. 'S2 acces. to BA-W'.
I Dire~tory Assi.tance (DA) data base.

(2) BA-W'. provision of certain information needed b~r switeh

'Section 252(b)(4) of TA96 provides that decisions on
petitions for arbitration must be rendered within nine (9) months
after the initial request for negotiation of an interconnection
agreement. MCl requested negotiations OD April 14, 1997. ~
Pe;it~9n, at S. Therefore, the Commission's decision muet be
rendered by January 13, 1991.

2It appears that the reference to MClmetro Acc••s
Transmission, Inc. was erroneous, sinee the petition and all
SUbsequent papers were filed by an affiliate -- MCl. Al.l
referenc•• therefore are to MCl .

•"."e •••"'ICI CO••' ••'O_
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Ir
(~FAH/SAG") .

(3) Whether Internet-bound ~raffic is local traffic for purposes
of compensation.

(4) Location of interconnection pointe.

By Order entered October 7, 1997, the Commission establiahed a
procedural scheQule for this proceeding. Mone; ot~er things ~ . the
Commission's order established an October 17, 1197 deadl~ne for p.t~t.ons
to intervene, required pre-hearing direct and rebut~al te.timony to be
filed by oc~ober 31 and November " 1997, re.pectively, and set a hearing
for November 14, 1997.

On October 14, 1997, and in accordance ~ith S2S2(b)(3) of TA96, BA-WV
filed a response to KeI's petition for arbitration. B~-WV initi~lly a~q~ed
that, with re.pect to the firat, second and fau~h ~••ue., MCls pet~t~on
tailed to set forth sufficient information to allow the Commission to
determine juat wRat iaaue MCI wanted the Commission to arbitrate. IA~WV
RelpoDse, at 1-4. That arqument made, BA-wY .et forth additional arguments
specific to each issu.. With respect to MCI'. request for acc.ss to SA-WV's
DA data ba.e, aA-WV contend. that the a~ces. to DA already mandated by the
Commission in its May 16, 1991 order adQr••• ine; the Company's Statement of
Cenerally Available Term. and ConQitionli for Interconnection, etc. (SGAT)
fully meet! 8A-~' obligations under TA96. lA., at 2. AI for information
neeaed by switch, BA-WV argueli that all of the information by switch
identified by Mer i. already readily availabl_ to MeI and thus there iii
noth~n9 for the Commis.ion to arbitrate. lQ., at 3-4.

II.' BA-WV further asserted that, with respect to the location of
~nterconnection points (IPs). Section 4 and Schedule 4 of the Company's SGAT
expres8ly provides for the location. suggested by MCI (~, tandem switch,
end office switCh, or -talco closet"), and others. Therefore, BA-WV claims,
there is DO arbitrable iS8ue regarding IP locations lA., at 4-5. With
respect to the final i.sue (~, the character of Internet-bound traffic).
BA-WV aseerts that HCI Qoeli Dot explain why such traffic should be deemed
local and further aseerts that MCI'. own trade group -- the As.ociation for
Local Telecommunications Services (ALTS) -- has raised the very same ielue
before the FCC .preci.ely because such traffic is interstate in nature and

. the FCC's jurisdiction is exclusive. .lsi., at 5-6. 8A-WV a.ks the
I Commission to find that Internet traffic is jurisdictionally interstate and

leave it to the FCC to determine what compensation, if any, is due between
local exchange carrier. (LEeS) when they are both involved in originating
an Internet call that is carried beyond the local calling area of an

! Internet service prOVider (ISP). 19., at 6.

On October 15, 1997, AT'T Communications of Welt Virginia, Inc. (AT'T)
filed a petition to intervene in this proceeding. Also on October 15.
1997! ~A-WV and HCl filed a joint motion seekine; modification of the
Comm~.&~on's procedural schedule. The parties requested that the hearing
shoulc1 be canceled and that the Commi.sion base its decision upon tne
partie.' vritten comments and brief.. The motion indicated that both

2
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II commission Staff (Staff) and CAD concurred.

On October 21, 1997, SA-WV tiled a reply to A'1"'I"s petition to
intervene in this proceeding, oppQsing A'1"T'. intervention for a number of
reasons.

On October 30, 19", shortly after filing it. re.pon8e, BA-WV moved to
d~Bmi&& Kel'. petition for arbitration.

On October 31, 199', BA-WV and Mel tiled pre-hearinq direct tes~imony
w~th the commis.ion. BA-WV filed the direct testimony of Donald E. Albert
and Gale Y. Given, MCl filed the direct te.timony of Chet Kuatarkar and
Stuart K. Killer. The other parties did not file pre-hearing direct
testimony. Likewise on Oc:tober 31, 1997, AT'T filed its re.ponse in
opposition to BA-WV'8 motion to deny it intervenor status.

By Order entered November 4, 1997, the Commission granted the parties'
joint motion to modify the procedural schedule in this proceeding and
caneeled the November 14, 1997 hearing. The commission further granted BA­
WV'6 motion to deny AT'~. efforts to intervene in thi8 proceeding, although
AT'T was allowed to participate in this proceeding on • limited ba8i•.

On November 1, 1997, BA-WV, MCl and Staff filed pre-hearing rebuttal
test.imony, BA-WV and Mere rebuttal te.timony w.. provided by the eame
individual. who provided direct tes~imony. Staff filed the rebuttal
testimony of Dannie L. Walker.

On November 12, 1997, Hel filed its response in opposition to SA-W'e
~otion to dismiss HCI'. petition for arbitration.

On December 4, 1997, Staff filed a letter advieing the Commie.ion that
would not be filing a reply brief.

On December 1, 1997, both BA-WV and MCl filed initial briefs, in
accordance with the procedural sc:hedu.le e.tablished in the Commission's
October 7, 1997 order. Staff did not file an initial brief.

Ii
I

On DeceJnk)er 7, 1 '97, both BA-WV and MCI filed reply briefs, in
accordance with the Commission's procedural schedule.

The Commission ha. not ruled upon SA-WV'. motion to di8miss Mel's
petition for arbitration to-date.

DISCUSSION

I. SA-W'e Motion to pi8miss HCl's Petition for Arbitrat~on.

As an'initial matter, t.he Commission mU8t rule upon BA-WV's motion to
! dismiss MCI's petition for arbitration.

3
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A. BA-~8 Ar;umen;I.

In it& October 30, 1997 motion to ailmi•• , BA-WV reque.t. that ~he

commissian Qismi•• HCl'. petition on the thr.e (3) i.au•• which the Company
l previously claimed, in it. response, w~re n~t IUfti~iently id.ntifi~d in

Mel's peti~~n (1-5., DA data base, .w~tch ~nfo~mat~~n .and I~ loc.~~on).
As grounds for i~. motion, BA-WV argued that MCI. pet.t~on fa~led ~o me~~
the pleadinq requirements of TA96 and therefor. fail.d to state a cla.m
upon which relief could be qranted. Specifically, aA-WV argues that, under
TA96 S252, a petitioner for arbitraeion has an affirmative l'9a1 dU~y -4£
;he Same tiroe it submits the r'tition- to provide the .tate commission with
all relevant documentation concerning (1) the unresolved iaaues and (2) the
position of each of the partie.. BA-WV Motion, at 1, citing 47 U.S.C.
S252(b)(2)(emphasi& original). BA-WV claims that KCI's petition fails to
meet this requirement and that this point il underscored by HCI'. filing inI Delaware, which involved a supplemental pl.ading .etting forth in detail

1\

the issues for arbitration which wa. filed after the original petition we.
filed bU~ wi~hin the petitionin; period (~, 135-160 cays af~er

I reque.tinq ne;otiatione). Id·, at 2. In addition, BA-WV notes tha~ the
Commission ha., on numerous occ•• ion., decid.d matters in accordance with
~he West Virqinia Rul•• of Civil Procedure. ld·, at 3, $i;ing ·Commi.sion
Order/~ In rei Bell Atl.n~is - West Virgini" Ine., Ca•• No. 96-0651-T-T I

(Dec. 27, 1996)(applying .ummary judgment .~andard••et forth in W. Va. R.
Civ. P. 56:1. Under W. Va. Il. Civ .. P. 12(b)(6) and (c), BA-WV not•• , a
par~y is en~itled to jUdgm.nt if the complaint i. legally in.ufficient.
AS a final matter, Ba-WV a.serts that the pleading and procedural
requirements enaure th.t a party ha•• fair oppor~unity to be heard, thet
Mel's allegedly deficien~ petition deprived Ba-wv of that opportunity, and
that the Company i. not ~ryinq ~o achieve an overly technical resolution of

jl the proceeding.

B. Mer's Argument•.

II The argument. in MCr·. November 12, 1997 response in opposition to BA-
I ~6 motion are fairly straightforward -- namely that its petition set for~h

the iesues before the Commi•• ion in sufficient detail. Mel initially note.
tha~ 8A-WV's stalling tactics in signing off on the r.gional template for
an ~nterconnec~ion agreement forced HCI to file a petition identifying many
more ~s~ues than i~ believed would (or should) ne.d to be arbitrated. ~
0ppo'lt~on, at 2. Next, Mel claim. ~hat its petition, and the materials
a~ta~he~ to it, discus.ed all relevant information upon wnich the

. Comm~56~on can rely to rule upon the thr.e (3) i.sues Challenged by BA-WV.
I. lsi·, at 4-7. For example, access to SA-We DA data ba•• was di.cus.ed in
! Tab 4 of the petition, as well a& on p.ge 68 of the petition. la., at 5-

6. Information needed by switch, MC! a.serts, wa8 discu.sed .t pages 22-25
of the peti~ion. Mel ORpositioD, at 6-7. Finally, MC1 eontend. tha~ the
i8s~e of IP location wa. discussed at pages 8-12 of the petition, a. well
~. ~n Tab 1 attached to the petition. lA., at 7. In addition, HCI note.
that ~he supplemental f11inq in Delaware referenc.d by BA-WV val required
by e specific rule af ~hat state's commission. IS., at 3.

"II============================
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c. Commi.,ioD OecisioD and Sa;ionole.

The Comznis.ion conclude. that SA-WV', motion to dismi" MeX'. pet.ition
for arbitration should be denied for the following rea,onB. 'ir.t, BA-WV
overlook. the fact that thi. proceeding i., unlike mo,t contestea ca.e.
before the Commission, an ar~itration. Arbitration. are generally
con.idered le.. formal proceedinqs than conteated ca... or judicial
proceedinq•. Wheeling Gas Co. v. Whee11nq, 8 W.Va. 320 (1875); ~ Al£2 2A
Hi_hie'. jur., Arbitration and Award, ill at C1 (1993); C Ny. Jur.2cl,
Alternative Dispute R.••olution, 5180 at 207 (1995). Accord4nqly, the
Commi.eion should be 1... .trict in applying pleading standards in
arbitration pro~eedin9s. Second, While BA-WV is correct in noting that the
Commission haa decided matters in accordance with the State's rule. of civil

I
procedure, court. generally will con.true complaints liberally with respect
to motions .eeking di.mis,a1 for failure to state a· claim under W. Va. R.

/ Civ. P. 12. poe y. WA~-Mart Store., 4" S.I.2d 61D, Sy1. Pt. 1 (W. Va.i
l

1996); G~rrilon v. H.rber~ J. ~homas Memorial HOlpit.1, 438 S.£.2d 6, Syl.
Pt.. 2 (W. Va. 1'93) • Lib.ral construction of Mcrs petition seem.
especially applicable .ince di.mi••al would effectiv.ly bar refiling of the
petition since the .t.tutory limitAtions period --~, 135 to 160-0IY'
followinq request for negotiAtion -- ha. expired.

The Parties' Unr"olved 158ue. Supmitted for Arbitr.;ion·II.

Nor i' the Commission pereuaded that MCI', petition is 80 bereft of
detail regarding the nature of the issues SUbmitted for arbitration that
BA-WV is denied a fair opportunity to relpond to KCI', claiml or that the
Ccmmi'8ion cannot re.olv. the is.ue.. Hel cite. ~ne relevant portion. of
its p.~i~ion di,cus.ing the i.fues being submitt.d for arbitration, its
position And ~hat of SA-WV, and the relief it desiref. In addition, MCl
proviQed voluminous documentAtion it asserted waf relevant concerning the.e

I'
issue.. HCI'e petition therefore Appears to comply with 47 U.S.C.
S252(b)(2)(A) sufficiently to withstand 8A-WV's motion.

I

A. ~ocati9n of Interconnection Point•.

I The issue presented. to the Commission is how many points of
! I interconnection (POI) HCl must establish in BA-WV', network. 3 HCl wants to
II

,1
II
I

I

JTh. parti.,· agr.ement defines Minterconnection point- and
"poin~ of interconnection." An interconnection point (IP) mean.
the switching, Wire Center, or other similar network node in a
party's network at wbich that party accept. local traffic from
the other party. Put another way, the If i. the -first ,witch on
t~e other fide of each party's network,· where the other party can
f~r.t,mea.ure the traffic coming from the other carrier's
ne~work, on a USAge basi•. Kudtarkor pir., at 13 Fn. 17. Under
the int~rconnection a;reement, BA-WV'. If. include (1) any BA-WV
end off4ce for the delivery of traffic terminated to number.
served out of that end office, or (2) any Access tandem office
for the delivery of traffic to numbers served out of any end

s
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limit the number of POle it must. establish to ".t lea.t one r 1'] PO! in each
of the LATA' in which [Mel) originat.e local traffic and interconnect. wit.h
[BA-WV1." Mel Initi.l Ir., at. 3 (emphasis added). In contr.st, BA-WV wants
Hel t.o establish -at l.a.t one [13 POI in each of tbe [SA-NY] ace••• tandem
,erving area, in which [KCI] originate I local traffic and interconnects
with [BA-WV~.· .l.sl. (emphasis aelded). MCI'. propolal could result in it
being reepon'ible for a8 f.w a8 on. (1) POle in the Sta~ei BA-WV'i pr~posal
would reeult in HCr being responeible for at le••t n1ne (9) POls 1n the
State.

1. MCr. Argument,.

HCl claime that TA9' obligate. BA-WV, al the ILlC, to provide HCl
interconnection with its n.twork at .ny technically feaeible point within
BA-WV', network. Mel Initial Ir., at 5, citing 47 U.S.c.. 5251(c) (2).
Moreover, in interpreting this provision of TAl' tbe FCC expree.ly stated
M. • • that r.quelting carrier. have the ri;ht to lel.ct point. of
interconnection at Which to exchang. traffic with an [ILEe] •... - lA.,
ci;iog "First R.port and Order,· In the MittiE of Implem.ntatign of the
Local Competition Proyilion. 9f the Telecommunication. Act of 1996 and
Interconnection betWeen Local Exchange CArrier. And Cgmmerci.l Mobile Sedio
Service PrOViders, CC Docket NOl. 96-98 , 9S-115, FCC 96-325 (Rel. Aug. 8,
1996), '220 , Pn. 4'4 (lCC Interconnection Qrd.r). Pursuant to th••e
provisione, HCl cl.ims that it, rather than aA-WV, ha. the riqht to aelect
~he POI on BA-WVs network. Both the pce and eongre.. conclud.d that CLEes
muet be able to int.reonnect at a point or pointe which enlure it.
opportu~;ity to provide efficient, competitive service in order to enable
CLECs to compete eff.ctively with ILECI for local aervice. TAt' and the
fee Interconnection Qrd.r -have the effect· of prohibiting ILECI from

II dictating the number and location of PQI8 to a requeeting carrier. tSC.I
I JOltial sr. j' at 5. Moreover, MeI claim., SA-WI SGAT do•• not determine

Where CL!Cs may interconnect -- unless the CL!C choo.es to acc.pt the SCAT
ratner than negotiate its own interconnection aqreement or chaose another

I:

office that .ubtende the eccee. t.andem offic.. MCI Initial
~, at 4. KCI's Ife include any MCI switch for the delivery of
traffic terminated to numbere served out of that switch. In
short, BA-WV'c IPa are either .nel office. or acc••s tand.m
offices; MCI'e IP. are its sWitchee.).

Points of interconnection or POls .re the pbylica.l
connection, between the partie.' networks at the If, and mark the
boundaries of each company's network. 'l'he parti.,' agreement
defirte!i PQI 68 the ·phyeical point that ••tabli.hes !:he technical
interface, the test point, and the operational responsibility
hend-off between the p4rtie. for the local interconnection of
their network.,- lach company i. r.epon.ible for network
engineering and maintenance on its 8ide of tne POI. MCI Ini;ill
.a.L" at 4.

6
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canna: requ>re H~I ~o 1
access tandem 8erv~ce I

rr
CLEC'& agreement. .1.Q., at S-6.' Therefore, BA-WV
designate at least one (1) POI in each of BA-~.
areas (ATSAs).

Alternatively, Mel contends tha~ ~ commission order requirin~ HCl.to
deliver traffic to at least on. If with~n each BA-WV ATSA and also ~mpo.~n9
• reciprocal, symmetrical requirement that BA-WV deliver traf~ic to an IP
at the MCl awitch which aerves al bo~h a tandem and an end off~ce would be
just end reelonable, provided 9A-WV pays for transport ~o the HCl switch
for all of it. calls. I;., at 6-8.

b. BA-WVs B.spoD.e.

BA-WV arque. that MCl fundamentally !ni8l.lnderstands the FCC's. and
TA96'&, UI. of the term -at any technically f.asibl. point' in claiming that
it, not BA-WV, has the riqht to select the POI on BA-WVs network at ~ny
technically fe.sible peint . . • . - BA-WV Reply It., at 12. 8A-WV claJ..lfts
that the FCC focu8ed on the -technical feas1bility· of interconnecting at

I
various network paints When it addres••d the ineerconneetion i.sue. lQ~,

I,
citing FCC Inter.onneskioD Order, 1210. The FCC did not e.tablish, or even

, consider, any rule that a CLEC may unilaterally establilh a POI at any
II poin1:. of its choosinc; aero•• the entire lenc;th anel breadth of an ILEC'.
I network. A. BA-WV put. it, if the Commi••ion h•• the authority to require

a CLEC 1:.0 e.tablish at least one POI in each LATA, than the Commie.ion
plainly has the authority to require a eLlc to establish at least one POI
in each ATSA. lQ., at 12.

By claiming that requiri.ng a cue to establish a POI in each ATSA will
~mpo8e higher co.ts on CLEC. aDd create additional administrative burdens,
BA-WV claims that HCl i. doing nothing more than attempting to .hift auch
costs to BA-WV and ite cu.tomer.. lQ. BA-WV a.sert. that if HCl chooses to
desiqn a network that utilizes fewer switches and more transport, it
should not be allowed to complain that it ia disadvantaged becaule of the
~ranspor~ COlts it incurs. Such costs are the direct re.ult of HCr'. network
deployment asci.ions and should not be shifted to BA-WV and its customers.

II IS·, at 12-13.
I

2. SA-WY', Arguments and HCI', Response.

•. BA-WV's Arguments.

BA-WV sWllmarize. MCI's proposal soncerning the location of IPs ••
follo..... First, Mel propo.es to designate at least 1 POI at any
teChnically feasible poin~ in each LATA in which it ori9inate. local

I traffic and interconnects with BA-WV. Second, MCl may request additional
II PC?I6 .at any other ~echnic:ally feasible points it choo.es. Finally, HCl is

w~11~n9 to e&tabl~sh at lea.t. 1 IP in each A'I'SA for termination of local

.4H~I alao sU9gested that a contrary conclusion by the
Comm~86~on would be preempted because it conflict. with federal
law. He! Initial Ir., at 6.

7
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tratfic to liIA-W'. local traffic to HCI's local C\lstomera. IA-WV Initial I

~, at 11, citing xydtarXar Oir., at 13.

BA-WV arq\lea that HCI fail. to explain why t.he. inter~onn.ction
provisions of BA-WV'S SGAT.are inadequ~t.. ~o ~nder.cor. ~t. po~nt, ~A~WV
not•• that in Staff's te.t1mony r.qard1nq tn.s 1••ue, Mr. walker test~f~ed
that -I do not know vhat HCl i. di.aatisfied with.~ lA·, at 12, ci;in;
Wilker Beb., at S. In a tootnot., however. IA-WV no~e& that ita witn~.5
speculated that the issue may be whether HCI can un~laterally determ~n.
~here BA-WV must deliver traffic on Hel's network. BA-WV believe. that KCl
i8 proposing that it has the exelusive right to decide to accept traffic
from BA-WV at only a .ingle point in a LATA, .ven if the LATA has multiple
ATSA•. alpert Pir., at 16. BA-WV provide. an example bas.d an Met placinq
its POI in Charleston rather than at all the ace••s tandems in the
Charle.ton LATA. Under MCI'. proposal, BA-WV wO\lld have to tran.port e colI
maae by a cu.tomer in Lewisburg all the way to Charleston in order to
deliver the call for termination to an Mel cu.tomer 1ikewi.e in Lewisburg.
such a proposal would be costly and inefficient and .nould not be adopt.d.
BA-WV argue... SA-WV Initial 8r., Pn. 11, citin; ~lber; Pit., at 16-17.

BA-WV propose. that, once MCI b.gin& serving customers in a particular
ATSA, it &hould b. requir.d to .stabliah\at l.a.t 1 IP in that ATSA. BA-WV
cla~m6 that it. proposed interconn.ction architecture is reasonable and
fair, is the model upon ~h1ch every interconnection' agreement throu;hout
the Bell Atlantic r.gion ia based, and is the way BA-WV and interexchangeII carriera (!XC.) interconnect. MCl pr••ents no reason for I:arving out an
exception in this State.

b.
II

Mel ha& a9reed to pay the eost of transportinq our customers
[ealls) .to BA-WVs network. BA-WV will not however transport its
cu.~ome~6 ealls ~o MCI's network. Rather BA-WV wants its transport
o~l~gat~on for ~t. calls to end at its tandem•.

After noting that BA-WV accurately summarizes MCI'. request regardinq
:P reciprocity, HCl claims that it i. willing to tran.port calls from its
switch to ~herev.r the eU8tomer is, and pay for every element along the
way, inclUding transport from Kel's switch to SA-WV's access tandem. Ka.
ReplY Br., at 11. Mel claims BA-WV is unwillinq to do the aam•. Inst.ad
of accepting treatment equal to that offered to MCl, BA-WV propo••s that
Me! deliver traffic to .ach and .very ATSA and asks that Mel eith.r
duplicate the infrastr\lcture alreaay in place or compensate BA-WV for

'I transport to each tandem. 12. HCl summarizes the difference between the
! i 'two parties poaition a. follow8:
ii
II

.IS., at U.

Hel claims that: BA-WV'. proposal is eli.criminatory .inee it 1mpo•••
extra.costs on competitors because BA-WV is \lDwilling to transport calle on

, a rec~proeal basis. Second, it is anti-competitive because it impoles BA­
d
il

I
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WV'& inefficient network de.ign rather than allowin; eomp.~ition to bring
abou~ efficient changes in network deaign. Third. it requires excessive
capital expenditures in order to provide faeili~ie.-b.se~ ~ervice in the
State which hinder. the ea.e of entry and growth of eompet1t1on. He! Reply
At., at 12. HCl contend. that it is BA-WV, not Mel, th~t ha. failed to
atate ita ea.' for reciprocity of IPs, relying on legal fe~nt. rather than
credible factual and policy-ba••• arguments. lQ., at 12-14.

3. Staff'. Po,itipn.

Staff agrees with BA-WVs position. Staff claims that it does not kno~

"what MCl ia dissati.fi,d with.- Walker Reb. at 5.

4. Commi•• ipn Decision and Rationale.

The Conuniasion concludes that Mel make. the better caae for ita
I! poaition and the Commi.aion direct. the parti.s to use HCI's proposed

interconnection agreement language.

BA-WV errs in arguing that ~he FCC did not consider or establiah any
rule that a CLEC may unilaterally establish a POI at any point of ita
choosing aeroas an I~EC's entire network. In fact, MCl made an argument
identical to that railed in this proceeding in it. comments to the FCC.
The FCC noted that:

II

Mel . urqe. the Commission t.o require incumbents and
competitor. to s.lect one point of interconnection (POI) on the
other carrier'a net1liork at 1Iibich t.o exchange traffic.. HCl further
requests that this POI be the location where the c:oats and
responsibilities of the transporting carrier ends and the
terminating carrier begine.

~I FCC Interconnec;ion Order, 1214. In its response, the FCC made it clear
I that "we reject Bell Atlant.ic's sugge.tion that we impose reciprocal terms
I and conditions on incumbent LEe. and requesting carriers pursuant to [47

U.S.C. S2S1(c)(2·»)." 1.9., !220. The FCC further Iitated: "Of course,
reguesting carriers hove the right to ,elect points of interconnection at
which to exchange traffic with an incumbent LEC under section 251(c)(2)."
IS., Fn. 464 (emphasis added). Thul, the FCC appears to have considered,

the arguments rai,ed by Hel in this proceeding and to have reeolved thoee
argumentli in HCl's favor.

Moreover, . requiring CLECa, such as HCl, to inveat in mar,
infr8s~ructure than they wish could constitute a barrier to market entry in
v~olatlon of 47 U.S.C., S253(a), since it could make it financially and
Q~er~t~onally more. b~rden.ome ~or CLECs to begin operating in We.t
Vlr9~nla., The Commlsslon has already expressed its reluct.ance to approve
artificial pricing structures desiqned to compel new entrants to make
infrastructure investment aecisions that would not otherwise be cost­
effieient. ~ wCommi•• ion Order." In Re: Bell A;lantic - West Virginia,
Inc.,.et .1., Ca.e No. 96-1516-T-PC. SSU' (April 21, 1St"). at 1S-1'
(PubllC Version) (!l21 Order). The same rAtionale applies to BA-WV8

9
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arqumenta in this proceeding. If MCl want. to eataali.h only one (1) POI
in each LATA, it ha. that right. However, HCr's aeci.ion will have econom~c

1\ conseqyenca.. If MCl e.t.oli.he. only on. POI in each LATA _.- whieh is the

I.
point on ita network at which it accepts local traffic from BA-WV -- then

. MCl mUlt be prepared to pay SA-WV for local traffic transported by BA-WV
from MCI'8 IP (IA-WV"e acc.s. tandem) to HCI's POI (HCl's switch). i!a .. ,
C.F.R. 5551.701-.702; aAS also p,C Int.rconnection Order. !!1039-40.

In addition, the Commission will clarify one point in its 4/21 Order
and 5/16 Order that will have another economic consequence given Her's
network infra.tructure n.mely th. rate SA-WV must pay Mer for
te:~rmin5tintiJ loc.l traffic it d.livers to Hcra netvork. In its original
S~AT, BA-WV prop08ed two (2) different rates for termination of traffiC -- I

one rate applicable when local traffic i. delivered to an end-office, and II
a second, higher rate .pplicable wh.n loc.l traffic i. deliv.red to • local II
••rving wire center or .cce•• t.ndem. las IA-WV SGAI, Exhibit A (Revised I
Feb. 10 , 1997).5 The Commi8sion concludes that, in a situation in which ii
a CLEC maint.in. only 1 POI per LATA, it may ch.rge only the lower, -.nd
offic.· rat. for termination of local traffic delivered to th.t POI. In
lilupport of it. conclusion, the Commi•• ion note. that the FCC defin.d
·'termination· a. "the .witching of local telecommunication. traffic at the
terminating carrier's Ind office !)ritch, or eguivalent faeility. snd
deliv.ry of such traffic to the c.lled party's premilil••. • 4'7 C.r.R.
SSl.701(d) (empha.is .dded). Where only 1 POI is eatabli.hed per LATA, the
Commi8sion consid.r. that facility -- practically and legally -- to be the
equivalent of .n end offie••witch.

I

B. Acc,.s ;0 SA-WY', DA Database.

il The iaaue her. i. whether -- in complying with the FCC's r.quir.ment
'I ~h't ILECs provide acce.s to DA -- BA-WV .hould be required to provide Mcr
:1 with ,ccess to BA-WV's underly1n; dir~ctory data infor~ation in ita me.ter
!".I DA database, and any other supporting d.t.b•••• , in a readily acce•• ible

electronic format so that MCl m.y populate itl own databa... In other
I; words, is BA-WV required to provide it. nA datab••• , and update it a.
: :requ,ntly •• it updates its own, 80 that HCl may cre.te and m.rket it. own 1~1

DA dat..ba.e.

I

II

Ii
I

I

SIn the AT'T arbitration proceedings, AT'T argued that the
higher "t.ndem" rat. _hould apply when IA-WV delivers traffic for
t.ermin.tion to a CLIC's network becau.e of difference. in the
CLEC'. network architecture. iAA 4/21 Order, at 1S (Public
Verlion). While the Commi.,ion rejected the "blended­
termination rate proposed in SA-WV'. SGAT, the Commi•• ion n.ver
addres.ed the i.aue whether, in the situ.tion where a eLSe ha.
bU~ one switCh in a local calling area, that switch should be
consider.d a -tandem- or an -end office,w for purpo••• of
reciprocal compena.tion for termination of local ~ratfic. ~.,

at 75-76.
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l. HCl', Argument••nd 'tt-WV', !te.pon,e.

a. MCr I Arguments.

HCl clai~. tha~ it doe. not de.ire to purch••e or u~ili%e BA-WV'. DA
.crvice ~ut' rather ••eke acce.. to the underlying directory data
information contained within BA-WVs DA aataoa,e. MCl Initial 8r. a~ 9-10.
Furenar, HCl claim. that it do•• not leek the proprie~ary .earch engine, or
any other proprietary information contained within BA-WVS DA dataDa•• but
rather ••eka an initial download of the underlyinq d.rectory data
information, copied onto maqnetic tape 1I11th electronically transmitted
update. provided on the lame ~ay that BA-WV prepare. update. for ita own
syatem. Such action i. nec••aary, Hel claim., it it i, to have acce.s to
all directory data that il nece••ary for it to prOVide the same level of
OAjoperator service that BA-WV provide. to it. cUltomarl. lQ., at 8.

HCl challenge. 8A-~. aa.ertion that it. offering of read-only ecce.s
to ~ts OA database il con.i.tent with the lCC Interconnection Order. MCl

I contend. that the acca., BA-WV propo.e. to provide i. not readily
I ecce.sible, nor doe. it mea.ure up to Vtrue- r.ad-only ace.... MCl claim.
I that Mtrua- read-only accee. allow. a CLEC to copy the underlying data

contained in the ILiC'. DA datab••e without changing or editing the original
data. without such acc••• , MCI is left with OA databa•• information that
ia far inferior to what aA-WV .njoy.. Moreover, Met ~ill incur a~dition.l

coate in provisioning DA .ervice to ita cu.tomerl and will not have control
over the accuracy or timelines. of the directory data information. Id., at
10.

We further fin~ that • highly effective way to accomplish non­
discriminatory acce•• to directory As.i.tance, apArt from re.ale,
is to allow competing provider. to obtain read-only acce.. to the
directory ••• i.tance dataOa.. of the LEC providing ace•••.
Aceel. to .uch databaa.. will promote aeamle.. acceas to
directory a••istance in a competitive local exchange marxet. ~

Dote also thAt incumbent L!C. mu't proviae more robu.t .ccegD to
databases I' unbundled network element. ijoder S251(c~.

Furthermore, MCl contende that r.aa-only ~CC.'. i. not sufficient!l under t.he P'CC'. rul•• or TA96. MCl reli•• heavily upon the follOWing FCC
I. st.at.ement in support of it. Arguments:
,I
II

'i

Mel Initiol pr., at 10-11 citing ·Second Report and Order,- In ;hC Mlt;.r
ot Implemen;ation of the Local C9DIpeti;~oD Provision. o£ 1;hl
Te.ecommijnicAtioD' Act of 1996. et 11., CC Dock.t No•. 96-98, ~ "., lCC
96-333 (Rel. Auq. 8, 1996), '140' (fCC Dr Order). Baeed on the aDove-quoted
langUAge, MCI claim. that read-only acce., cannot b. the only kind of

~CI erron,ou8ly cited !143 of the lkC Dr Order a. the
source of the quoted pa••a;e. BA-WV r.peat. HCI'. error by a180
ci~in9 !143 a. the Bource of the FCC'. pronouncement on thia
i&&ue. See BA-WV ~eply 8r., At 3.

11
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acces. ILECs must provide to their DA databa.es and therefore BA-WV mus~

provide acce•• to the underlying directory data information :~tBelf. 12· I

at 11.

As further support for its contention, HC! notel that TA96 require&
BA-WV to provide MCl with non-discriminatory access to unbundled network
element. (tINEs), and that such elements include -subscriber numbers I

database., signaling systems, and information sufficient for billing and I
collection or used in the transmia.ion, routing or other provilion of a I
tel.communications .ervice.· MCl Initill St., citing "., o. s . C. S2 51 ( C) ( 3). i.
OA databases are unbundled el.m.nts. lA·, ei,. in9 FCC Interconnection I
Order, '1537-38 , Fn. 1314. Sine. the FCC concl~d.d that L~C6 must provide
"more robust" access to such databa.e. than ia afforded by read-only acce.i.
Kel argue., the bar. minimum (~ read only acceB8) is not sufficient.
lJi., at 11-12. HCl also cit•• 47 U.S.C. 1251(b)(3), as well as other
provisions of the lCC Dr Order in support of its claim that a read-only
access to BA-~s DA databa.e is not sufficient. lA., at 12-13, kiting 47
u.s.e. S251(b)(3); lCC Dr Order, !!130, 133, 141-142.

MCl argue." that it is technically fea.ible tor BA-WV to provide its
basic OA data in readily accessible el.ctronic format. la., at 14. Many
LECs acrOBS the country prOVide data in this fashion without difficulty and
that the Virginia State Corporation Commission recently ordered B.ll
Atlantic to provide be.ic DA data in r.adily acc••sible electronic format
as requested by HCI. lA- (no citation). HCl then proceeds to refute a
"launcry li.t- of difficulties associated with providing DA data likely to
be advanced by Bell Atlantic. HCl Initial Br., at 14-16.

MeI acknOWledges that Bell Atlantic offers several ace••• methode into
i t.G DA service but complains that, regardle.s of the access method, it I,
would be forced to r.train all of its DA operatorl on the new system and II

to develop a compatible system. All of this would cost MCl a great deal of !!
money. In addition, MCl would hava to operate two separate and distinct I·j
systems, causing undue dialing delays and other inefficiencies. La.tly,
~CI would be "held hOltaga" to the Bell Atlantic system capabiliti•• , making
~t. lmpo5sible to offer new and enhanced services unle•• the Bell Atlantic
sy~t.m alr.ady had the capabilities developed by MCI ..Thus, West Virginia
consumer. may not be able to tak. advantage of service. MCI would otfer in
other state•. ~., at 16.

b. BA-WV', Re'pon'r.

Mel cite. no proper legal ba.i, for its argument that BA-WV must
I' download a copy of it. DA databa•• in order to provide MCI with acce.1 to

CA. First, the provision of TA96 cited by MCI, S251(c)(3), only requires
BA-WV to provide MCl with nondiscriminatory acces. to network elementl -­
it does not give HCl the right to take posee.sion and ownership of the
databaee icse1f. BA-wY Reply Br., at 2. Second, MCrB claim that the FCC'.
ruling., .upport its demand is baled on a blurring of the FCC
Interconnection Order -- which definel an lLEC's unbundling obligation. -­
and the FCC Dr Order which requir.. all LEC. to provide
nondiscriminatory acce•• to telephone numb.rs, operator .ervices, directory

12
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If ••• i.t.nee, .n~ ~ireetory listings, with no unreeeoneble ~ielinq deley•.
lSa., at 2.

BA-WV claims that the directory a.liltance and the directory listings
aatab••el are dil~inct and separate, with different information,
capabilitie. and purpo.e•. 7 The FCC recoqnizel this fact and aeals ~~~h
each of the two aatAba.e., and the specific acce.s requirements that apply
t.o each, very differently. With reapect to the OA dat,abase, the FCC
concluded that •• hiqhly effective way to accompliah non-aiecriminatory
access to directory a••istance. apart from re.ale, i. to allo~ competing
providers to oDtain read-only accel. to the directory assistance datab••es
of the LEC providing acce••. • lQ., at 3, citing FCC Or Order, '143 [6~e);

LRJ A1AQ FCC Interconne;tion Order. '538.

The FCC's deci.ion concerning the obliqation to provide acceS5 to
c:iirectory li.ting. datab.aea ia quite different, BA-W'V argue.. With
reepect to thil datab.ee, the FCC concluded that -, .. Section 251(b)(3)
requires LECs to share eUbscriber lilting intormation in 'readily accessible'
t.ape or electronic fomat. ~ BA-WV Reply Ir. I at 2, cit in; FCC .Dp
Order, 1141. BA-WV claime that the requirement th.t a LEC actually
t.ransfer its directory li.ting databaae to other carrier., a. apposed to
allo~ing them acce.. to the DA Qatab••e, .ervel a aifferent purpole -­
namely enabling CLECs to publilh their own print or electronic directories.
~., at 3. Requiring a phy.ical tranlfer of the clireetory lilting.
information i. re.sonable linee a competitor cannot pUblilh a telephone
directory unlesl it ha. all of the directory liltinqa at ,one time -- ~hen

i~ publishes its directory. Acce••ing the directory listinq. databaae on
a per query QA.is would not be practical. The FCC, BA-WV argues,
recoqnizec1 t.hat fact and therefore required an actual transfer of the

I! d~r8ctory listing. dataaaae. la" at )-4.

I The ILEC's obliqation to prOVide acce.s to it. directory assistanee
! database i. fully sati.tied, BA-WV contend., by its prOViding competitorl

with the ability to (l) connect to that database and (2) use that databa.e
by reading it and then .upplying t.he reque.ted directory a•• ietance

" information to customerl. 19., at 4. BA-WV aeserts that the FCC was veryi l . .clear .n dra~in9 a cliltinet.on between "directory li8tinq.·-- the pUblished
telephone directory information tnat mU8t be made available to CLECs on
magnetic tape -- and -directory a.slit.ance service~ which mUlt be made

I available to CL!CI on a read-only acce.1 basi•. lQ., at S. Thu., neither
I TA96 nor the FCC'. interconnection or dialing parity orders require BA-WV
I t.o create for MCl a new DA dataDaae and then transfer ownership and control

of that. dataDa•• to MCl.

7The DA database is the interactive, real-time dataDase that
allow5 for queries by DA operator; to prOVide telephone number.
td customer. who eall either 4-1-1 or 555-1212. In contra.t, the
directory li.ting_ databa.e i. the print white p_qes datac••e
Chat i. used in type.etting a printed telephone directory. aa-wv
Reply Sr" .~ 2.

13

.".~IC •••"Iel c•••••••••
O. WC.T "'•••••••

...... .......-..



PSC CF L.IU .. 202 739 0044

II BA-WV 0100 challenqe. KCl'. fac~ual arqu...nu. Firat. ~he COOlpanyll
argues that HCl faill to explain exactly why per query ace••• to IA-WV's OA
datebale doe. not make it Mr.adily accelsible." Per qu.ry acce•• to the
databa.e, 8A-WV arque., i. exactly the .ame acce.. that IA-W'. own OA
operator. have and HCI', claim ot inferior acce••ibility therefore is false.
Second, MCr"s claim that per query acce•• would l.ave it w~th informatlon
inferior to that which 8A-WV enjoy. i. untrue. lQ., at 6, ci;ing Albert
~, at 11-12. Third, HCI doe. not provide any 8upport for it. claim that
per query accee. would cauee it to incur additional co.t. ~n provieioning
DA service to it. customerl. Nor, BA-WV claim., cioe. Mel attempt to
harmonize it. a,.ertion with the fact that the ·per query acce•• rate. 1.n
BA-WV'. SGAT were calculated on a T!LaIC ba.i., Which i. pre.umably ~h. 6ame
coet that an efficient provider would incur in providing luch service. 1;.
Finally, SA-WV argue. that MCI'. claim that per query acce•• clenie. i.t.
control over the accuracy or timeline•• of the directory data information
it.elf i. un,ubstantiated and illogical .ince, even under MCl's propo.al,
all OA data -- both the initial clownload and ehe lubeequent updat.es-­
would et.ill be proVided by BA-WV. IS., at 7.

2. BA-WV'. Arqumen;. and MCI'. 8elpon,e.

a. IA-W'. Argument•.

BA-WV argue. that the Commi.sion should limit acce.. to its DA
databa.e to that required by the Commi,.ion'. prior ord.r r.jecting 8A-~.

proposed SCAT. 1JUl "Commission Order, II In 8.; 8,11 Atlan;ic - We.,
Virginia, Inc., et a1. Ca.e No. 96-1516-T-PC, ~ &1. (Hay 16, 1'97)(1Ll!
Order) . That order approved the company" propo.al that I~L!C. would be ·1

prOVided with acce•• to BA-WVe OA datab.se on a "per query" bacie, cut also
directed BA-WV to modify its SGA'l' to provide CLEC. with a complete
directory listing in electronic, read-only format and with daily updates of
addi tiooa1 customer., deleted customers and other mOdifications t.o the
eX~6tin9 customer databa.e. BA-WV Initial Br., at 2, citing 5/16 Ord.r, at
43.

MCl i. now di••ati.fied with the Commi•• ion'. Hay 16, 1997 order, 8A-WV
argues, And WAnt. the Company to Also provide an initial download of it.
directory data, contained within BA-WV', DA databa•• , copi.d onto ma9netic
t.ape ~ith electronic updates on the .ame clAy th.y are pr.pared by BA-WV.
Jg., elcinS Miller pir. at S. SA-WV claim. that HCI', requeet goe. well
beyond TAg,'. requir.m.nt. and sound pUblic policy. The Company do•• not
disput.e that 47 U.S.C. S2S1(c)(3) requir.. BA-WV to provide
nondiscriminatory acce•• to it. network element., and that DA i. a network
element. Rather, BA-WV contends, the que.tion i. whether it muet, in the
name of providinq acce•• to it. OA database, actually turn that databa.e
over to Mel. lQ., at 3« BA-WV claim. that the acce.. provid.c:l in
accordance with the Commi•• ion'. May 16, 1997 orc:ler fully me.t. '1'A96'.
requirement. and that nothing further i. required.

BA-WV fir.t claim. that the FCC made it clear that an ILEC'. duty to
provide Acce•• con8i.t8 of the duty to provide a connection to a network
element. 19·, c:itin; lCC Interconnection Order, f'218-269. Thi' auty
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Not ol\ly i. MCI'. demand for ite DA databaae contrary to what 1&
required under TA96 and the FCC'. requirementa, BA-WV argues, it ie a180
unrea.onable a. a matter of pUblic policy. ~., at 5, citing Alpert Reb.,
et 12. BA-WV claims that it haB made. aubetantial investment to create
its DA database. If MCr wants to prcwide competing DA service I BA-WV
erque., it can and should make the investments to do so itself.
Furth.rmore, BA-WV contend. that the Commis.ion" May 16, 1997 order
approving per query acce.. to BA-WV'. OA databa.e should be pr.sumed to be
reasonable And that MCl ha. failed to m.et it. burden to overcome thet
pre.~ption. 19., citing United [uel Ga. Co. v. Puplic S~rvice Commi,sioD,
174 S.!.2d 304. 311 (W.Va. 1969). Moreov.r, 8A-WV po~nt. out that the
Commission's May 16, 1'97 order rejected the .rgum.nt that the CLEC. should
be prOVided with BA-WV, entire DA datab••e, .fter noting that this databese
cont.ain. numerous propriet.ry function. .nd features Which qo beyond
prOViding CLECs with acee•• to its DA databa••. Id., ci;ing 5/16 Orde{, .t
43. Thu., the Commi•• ion should reaffirm its M.y 16, 19'1 decision and
join with the commi•• ion. in Pennsylvania, New Jersey .nd Washington, D.C.
in denying MCl'. requested "data dump· of &.A-W. directory •••i.tance aata.
lsi- , Fn. 6, citing opinion .nd Ord.r, Dockee Mo. A-310236P0002 ('a.
P.U.C., D.c. 19, 1"'), .t 60-61; Award of Arbitrator, Docket No.
T0960lQ621 (N.~. B.P.U., Dec. 19, 1996), at 27-28; TAC 4, Order No.8 (D.C.
P.S.C., Dec. 26, 1996), at 28.

Ir Ii
require. the ILEC to furnish a connection that allowli for database ~c;uery" !,
and databa•• "re.pon.e" -- it doe. not. a. MCl conteneil, CJiv. CLItCs the I
riCJht to take ownership of the databa•• itself. lQ., citing lk& I
Interconnection Order, f414 , Fn. 1127. '

Iii

(i

II

II
I

Ii
II
I
I
I
!

Ii
b. MCr8 Re.son".

Mer contends that the SGAT i. irrelevant t.o the Commi•• ion's
arbit.ration of an int.erconnection aqreem.nt between it and SA-WV. ti'-I

!, Reply Sr., at 3. HCX claims th.t it never anticipated using the SGAT to
I obtain service., that if it had felt the SGAT w.re lufficient. for its

purposes it would not have underqone lengthy and c08t.ly contract
I neqotiations, and finally, thet if Congre.. felt that SGAT. were

sufficient, arbitr.tions would not have been envisioned by TA96. Once a
CLEC ha. chosen to arbitrate an aqreement, it has a right to the terms
decided upon in the arbitration.

Second I MCI controvert. SA-W's claim that it ,i.. eeeking the
relinquishment of BA-WV. DA dat.base, claiming th.t it is merely seekin;
e copy of the d.t.b.... Moreover, HCr claim. that BA-WV .il tryinq to re­
define ·acce•• ~ to me.n ·vi.w only". la., at 3-4. Hel also claims that
d~plication of BA-WV. DA datab••• only incr••••• reliability by h.ving a
baCK-Up altern.tive and the ability to ••rve contumert in the ev.nt there
is a failure in BA-WVt ability to continue prOViding .uch a crucial
service. :!,g., at 4. Met further noteli that. the Maryland commit,i.on
oraereel 8A-WV'e affiliate to proviae acce•• to it. underlying c:1i.rectory
assistance data ba•• information on a "data dump· b••i., a. requ••ted by
Mel. lQ., cieinq C.se No. 8731, Pha•• (b), Order No. 73725 (Oct. g, 1997),
at. 3.
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In .ddition, MCl claim. that BA-WV .eek. to mielead the Commi.,ion by
&uqqe.tinq thet What it is .eeking is unusual. However, MCI claims that
the elec~ronic exchange of updated directory data i. ~h. norm rather than
the exception and that ~h. only dietinction between what Mel seeke and what
ie currently the norm i. that MCI w.ntl to Itart an a -level playing field~.

lQ. This, it cla1me, ie ••eily &ccampli.hed by the Commie.ion orc1ering 8A- I

WV to provide the current DA data ba.e in an electronic format "just •• wa.
ordered in Virginia-. lA. (no cita~ion)_

MCl cancedel that BA-WV developed its DA d.t. ba.e a~ considerable
co.t but contend. th.t thia f.c~ should re1nforce the Commie.ion's
determination to comp.l IA-WV to ehare euch data with MCl, ,MC! Reply Br"
at 4-5. It wa. We.t Virqiniane, rather than BA-WV, that pa~d for creat~on
of the datab••••nd they ehould be .llowed to benefit from that investment. I

Moreover MCl claims th.t BA-WV .cquired 1te Qat-ab.ee aa an incid.ental
b.nefit ~t having a monopoly franchiee to provid.e telecommunication. in its
eervice are.. Hcr .nd other carriers .re not afforded similar
circum.tancea .nd, a. • result, denial of BA-WVs DA databa.e will
potentially harm We.t Virginians by impolin; additional cost:. on CLEC. who I
seek to create .imil.r d.tab..... lQ., at 5. Since the DA information
that BA-WV poe.e.~e. i. the mOlt accurate and reliable currently available,
MC! claims that it woulc1 not be good public policy tCI sU9gest t.hat.
competitors should rely ·on lee. accurate source. of info~ation and t.henIi dispen.e that informat.on to customer'-, lQ., at 6.

i

II

3. Staff Po.ition.

Staff's witnees find. MCr'. arguments to be ·quite compelling.· WallS.r
~, at S. Statf agree. that the more Hel has rea.onable acce•• to such ,

II information from BA-WV, and all other carriers with Weet Virginia-specific
I DA information? the better the chances are that MCl will b. able to bring
~nnovative service. to luDscriber. within the State. An increase in the
number of cons~er operation. is one of the prime benefits of competition
and thus the pUblic interest, Staff A.lertl, i. served by adop~ing MCI'si po.ition. lA- Staff recomm.nds that the Commi.sion .hould order BA-WV to
timely provide the I)A database acee.. Which HCl requests, and shouldIi require Mel to reciprocate fully by prOViding BA-WV with eimilar accee. to
its DA databaee. Each carrier would have to pay the rea.onable incremental

I coats of prOViding euch access. Moreover, Staff recommends that the
partie. worK out timing is.ues associated with the pr,ovi.ion ot such
access. IS., at 5-6.

4. Commie.ion peci,icn Ing Ra;ionale.

The Commi••ion concludes that Mer'. reque.t for a -data dwmp- download
of &A-WV. DA datab.ee, with electronic upd.te. thereat, should be dftnied.
The Commission generally agre•• with BA-~. obeervation that MCI', arqumente
~~e based ~n a ·blurrin~ of two different FCC order. -- one dealing with
d~al~ng parlty unaer 47 U.S.C. 5251(0)(3), the other d••lin; with acce•• to
networ~ element. under 47 U.S.C. S2S1(c)(]).
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that the c~ltomer. of all telecommunication. lervice
providers should be able to acce•• each L!e'. [DA} .ervice and
obtain a directory listing on a nondiacriminatory baaia,
notwithatanding (1) the identity of • reques~inq cu.~omer'a local
telephone service provider; or (2) the identity of the telephone
service provider for a customer whoae directory liatinqu
reque.ted.

II
As an initial matter, the Commi.sion notes th.~ it adc~e••ed similar

ar9~ments in itB May 16, 1997 order in BA-WV's SGAT proceed~n9· 1sl .S/~6
1) Orger, at 41-43. Despite KCI', arguments to the contrary, the Comm.S'lonsI order is not irrelevant -- it i. Commission precedent. The fact that HCl
" did not anticipate providing local service purluant to the SGAT does not
I alter this fact. Horeover, MCl had the opportunity t.o part.icipate in the
I SGAT proceedinq and did not seek reconsiderat.ion of this iasue. While the

Commission is not prepared to hold t.hat HCl is barred from re-lit.gat..ng
this issue now, MCl must ahow that the Commission's prior cecision regard.ng
acce•• to BA-WV's DA database was unrea.onable or erroneous. MCI fail. to
make such e ahowing.

There i. no dispute regarding whether directory assistance and its
underlying databa•• are network elements t.o which "nondiscriminatory accels"
must be provided -- they are. However, MCI erroneously claims that the rcc
requires more than "read-onlY- acces. to BA-WVs DA databaae by quoting .140
of the tee Dr Order ou~ of con~.x~. The quoted pas.aqe wa. part of the
FCC', dilcu.sion reqarding nondiscriminatory acce•• t.o DA and directory
1i8tinq8. The FCC interpreted the phra•• "nondi.crimina~ory acceBe to
directory aS6i~tanee and directory listing.- in 47 U.S.C. S251(b)(3) to
mean;

11
II FCC PP Order, '!127, 130. This obligation applies to all LECs -- not just
il !LECs.· The FCC made it clear that nondiscriminatory access to direetor~

I assist.ance and directOry list.inga -- for purpos•• of dialin; parity -- an
intertwined, artd thua, "in permitting access to directory a.siatance, LEC.

I bear t.he b~rc1en of enluring that access il permitted only to the liame
I ~nformation that is available to their own directory assiatance customerl.'
il I,g., '132.

In promulqatinq it. dialing parity rules, the FCC noted leveraJ
comments submitted by HCl. For example, the FCC noted that:

MCl recommenda that the [FCC] eatablilh requirements that enaure
that "each provider of local service has accea. to directory

,I
II

I
I

SObliq.tione applicable to all LECa are set forth in 47
U.S.C. S251(c)(1)-(5), and include nondiscriminatory acceee to OA
And directory listinqs, with no unreasonable aialing aelay8 a.
part of the req~ir.m.nt to proVide -dialin9 p.rity.~ Those
obligation. applicable to IL!Cs only are set forth in 47 U.S.C.
S2S1(c)(1)-(6), and include the duty to provide nondiscriminatory
access to network elements.

1

.w...,c •••••c. c•••••••••
ot' •••T " •••,•••

--------.........-



PSC OF wv ~ 202 739 0044

II
listings of ather providera , and that these directory listing'
ar. made available in r.adily usable format.,· and that theBe
liltings be provid.d 'via tape or oth.r el~ctranic meanl, ai i.
fr.qu.ntly the practice today betwe.n lncumb.nt LEes whoe.
service areae join.~

fCC oP Order. !l36. Bas.d an such comment I , the ~CC concluded:

. that [41 U.S.C. S251(b)(3») r,quires LEe. to 'hare
§up;criber liotin; information with t.h.ir competitor., ~
"reldily Occ••• ibl.~ tlpe or el.ctronic fgrmat., and 't.hat such
aata be provided in a timelY fashion upon r.~ue.t. The purpose
of r.quiring "r.adily accessible" formats is to en.ure that no
~EC, either inaCv.rtently or intentionally, prOVides subscriber
listings in format. that would r.quir. the rec.iving carrier to
expend significant resource. to enter the inform.tion into 4tS
systems.

~., ~138 (empha&i. added). The FCC'. conclusion makes it clear that only
subscriber listing information -- nat all DA data -- must be provided in
readily acces.ible tape or electronic format.

With resp.ct to what the FCC meant in .140 of thercc Df Order when it
r.ferr.d to the -mar. robu.t acc••• to database.~ r.quir.d by" U.S.C.
S251(c)(3). the commission finds that this refer.nce must be constru.d in
light of the FCC's discus.ion of acce•• to UHI., qenerally, and operator

I service. and ciirectory a •• istance, in particular. In addressing what
"access" to an UNE requires generally, the FCC wrote:

We further conclUde that Macc.s.~ to an uncundled ele~.nt refers
to the mean. by which reque.tin; carrier. obtain an el.m.nt's
functionality in order to prOVide a telecommunications s.rvice.

We conclUde, ba.ed on the term. at sections 251(c)(2),
2S1(c)(3) and 251(c)(6) that an ineumb.n; LEC'. duty to proyide
"Acce.s" I:oo.;itute. a guty to provide a cgnnection to I net",Qf&
element independent of Iny guty impos.d by sUb,eetion (c)(2).

FCC Interconnection Order, 1269 (emphali. add.d). BA-WV slti,fiel its duty
under 47 U.S.C. S251(c)(3) vhen it proVides, on a nondi,criminatory basis.
a connection to its OA dateba.e Which allows MCl and other competitor. to
"dip into" it. DA data!)l.e for purp08e. of query and reapon.e.

With re.p.ct to acceS8 to operator service. and directory a.sistance
in particular, the FCC wrote:

'47 U.S.C. S251(c)(2) establishes an lLEC'. duty to provide
interconnection eo ita network to any reque.tin; carrier. 47
U.S.C. S2S1(c)(6) imposes a duty upon ILEC'. to allow requesting
carrier. to collocat. equipment nece••ary to interconnect or
obtain acc••• to an ILEC'. unbundl.d network element•.

~
I

I
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. . . incumbent LEes must provide ace... to datlca.e. 4&
uncundled network ,lements. . . . In par;icylAb, the directory
asei,tanee d.t.bA" mu,t be. unpundled for 'ei'S"" PI r.que';.;n;
corrier.. Such ICC'" mu,t .nclud. both entry of ;~e.r.guelt.nq
CArrier', informAtigD in;o the d.;lpO"t ,nc the Ab.l.;y to r,ld
Iych 'da;,;a,e. '0 al ;0 enaple r'$ue.t.ng clrr.ers t9 prov.ds
oper.tor .efvice, And a.rectory o".et,ne. cRncern*no lncumbeot
LEe ;V.tom,r inform.tion. w. clarify, how,v,r, thAt the entry of
o competitor', custom.r informAtion into In incurnD.nt LEe's
directory Iisistance dotADo,e con be m.di.t.d by the i~CUmbent
LEe to prevent unauthorized ule of the dat.b.... We f.nd that
the arrlng,ment ordered by the California Commi.sion eoncerninq
the 'hored ue, of euch • d.taba'e by PAcific B'll and GTE i. one
p061ibl, method of providing .uch acce••. 'o

I

II
I; PCC Intsrconnection Org,r, ,538 (.mphl.is add,d).

ii

l'
Ii
,I

II
In liqht of the foregoing, all thAt -more robu.t access" ~o SA-WV'. DA I

databaae requires is tha~, in addition to being prOVided • connection co \II BA-WV'I DA datAba.e: (1) MCl can ent.er i~. C:Ultomer informat.ion int.o SA-W'. il

1
"",1

1

DA datAbase; .nd (2) Mel i. .}:)le to read .uch a ciat.a}:)a.e in order to Ii
. provide operator .ervices .nd directory A.si.tance concerning SA-WVI.
!,'I c~.tomer information. -Hore robullt .cce•• ~ doe. not require BA-WV ~o

provia., via "data dump," that aat.baee to MCl. The acce.lI 8A-WV w••
III' requirea-to provide in the Commi.sion'. May 16, 1997 order .a~i.fie. th•••

requirements.

Having determined th.t BA-WV is not required to provide, vi. "datA
dump,· i~e OA database to MCl, the remaining orqument. mod. by MCI r,gardinq!i SA-W'e lack of difficulty in proViding .uch dotA become. irrelevant.

c. intormltioD Needed by Switch.

The issue here is whether 8A-WV mu.t provide Hel with a ciAtaboe.
listing of (1) &~reet addr,s.es Within the ,.rvice coverage ,rea of each

,I
'~he CAliforniA c:ommil.ion deci.ion referred to by the FCC

required Pacific 8ell and GTE to oper.te a joint OA datab.ae.
~ Be: GTE California. Ink" 31 C.P.U.C.2d 310 (CI1. P.U.C.,
March 22, 1989). In its commenta to the FCC, HCI had orgued that
CLECs should be able to particip.te in similar-type arrangements
with ILECs. tCC Interconnection Order, '532. The pec's order
makes it cleAr that requirinq the .haring of DA databa.e. is An
optioD for etat. commissions -- it i. bY no mean. r.quired. The
Commis.ion i. no~ prepared, based on the record before it in this
proceeding, to order BA-WV to operate it. DA databa•• jointly
with Mel, or ony other requestinq earriera. With the advent of
competition, and the Ability of • myriad of carriere to provid,
local serVice, incluaing directory a.si.tance, the Commission ie
not prepared to make such a leap without a more thorouqh
inveetiqation.
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